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A.  Portability, Generally  

• “Portability” refers to the concept of transferring or “porting” a 

deceased spouse’s unused estate tax exclusion amount to his or 

her surviving spouse.   

• The main rationale for enacting “portability” was to simplify estate 

planning by avoiding the need for complicated trusts and the 

retitling of assets between spouses.   

• In light of the increased (and inflation adjusted) gift and estate tax 

exclusion amounts, question whether portability actually simplifies 

or simply creates more planning issues to be considered. 
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B.  The Enactment of Portability 

• On December 17, 2010, Section 303 of the Tax Relief, 

Unemployment Insurance Reauthorization, and Job Creation Act 

of 2010 (the 2010 Act) amended Section 2010(c) of the Internal 

Revenue Code to allow portability of the applicable exclusion 

amount between spouses.  Section 303 of the 2010 Act directed 

the Secretary to issue such regulations as may be necessary or 

appropriate to carry out Section 303.  Portability, as enacted by 

the Act, was set to expire on December 31, 2012.  However, the 

American Taxpayer Relief Act of 2012 has now made portability 

permanent. 
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C.  IRS Guidance on Portability 

• On October 17, 2011, the IRS issued Notice 2011-82, announcing 
requirements for estates of deceased spouses to elect portability, and 
providing guidance to estates of deceased spouses choosing not to 
make the portability election.  The Notice also announced that Treasury 
and the IRS intended to issue regulations to implement the 2010 Act’s 
portability provisions. 

• On June 15, 2012, Treasury issued Temporary Regulations and 
proposed rules relating to portability, providing general guidance on the 
estate and gift tax applicable amount, the requirements for electing 
portability and the rules for the use of the deceased spouse’s estate tax 
exclusion amount by the surviving spouse.  Comments on the Temporary 
Regulations were accepted for 90 days. 

• Finally, on June 18, 2012, Treasury released Treasury Decision 9593, 
which included a detailed summary of the Temporary Regulations, 
Treasury’s analysis of certain provisions, and an explanation of some 
future provisions.  
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D.  The Portability Election 

• Timely Filed Return.  The portability election must be made on a 

Form 706 for the deceased spouse that is timely filed and 

“complete,” regardless of the size of the gross estate.   

 The portability cannot be made after the time prescribed by law 

(including extensions) for filing the return.   

 An estate tax return prepared in accordance with all applicable 

requirements is considered to be “complete and properly prepared”, 

again, regardless of the size of the estate. 

 The Regulations provide three examples of the types of return and 

gross estate estimates contemplated. 
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D.  The Portability Election (cont’d) 

• Deemed Election.  Under the Temporary Regulations, a portability 

election is deemed made upon filing of a timely estate tax return 

unless the executor affirmatively opts out of portability. 

• Election Irrevocable. The last timely filed return (including 

extensions) will control.  However, once the estate tax return due 

date (including extensions actually granted) has passed, the 

election is irrevocable. 
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D.  The Portability Election (cont’d) 

• Smaller Estates.  The Regulations provide special rules for 

smaller estates that are filing a Form 706 filing only to make the 

portability election: 

 Executors do not have to report the value of certain assets qualifying 

for the marital or charitable deductions, and may estimate the total 

value of the gross estate based on a “determination made in good 

faith and with due diligence” using ranges of dollar values now 

provided in the revised instructions to Form 706.   

 Pursuant to the temporary Regulations, estates need only report 

only the description, ownership and beneficiary of such property  
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D.  The Portability Election (cont’d) 

 However, even in smaller estates, traditional reporting of value must be made 

in the following marital deduction and charitable deduction circumstances: 

○ The value of the property relates to, affects or is needed to determine the 

value of property passing to another decedent. 

○ The value of the property is needed to determine eligibility for alternate 

valuation, special use valuation or installment payment of the estate tax. 

○ Less than the entire value of the decedent’s interest in the property is 

subject to the marital or charitable deduction. 

○ A partial disclaimer or partial QTIP election is made with respect to a 

bequest part of which is marital or charitable deduction property.   

 Of course, the executors will have to determine the value of most assets 

passing to the surviving spouse in order to establish the stepped-up basis of 

the assets for income tax purposes.  They may also have to determine the 

value of these assets for state estate tax purposes.   
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D.  The Portability Election (cont’d) 

• Responsibility for Making the Election.  

 If there is a court-appointed executor or administrator, then only such 

fiduciary (and importantly, not the surviving spouse, if different) may file the 

Form 706 to elect portability (or to opt out). 

 If there is no court-appointed fiduciary, then any person, including the 

surviving spouse, in actual or constructive possession of any property of the 

decedent may file Form 706 to elect portability (or to opt out). 

○ Any portability election made by such “non-appointed executor” cannot 

be superseded by a contrary election made by another “non-appointed 

executor” 

 This raises a number of issues.  Will there be a race to the courthouse to be 

appointed a “non-appointed executor”?  What happens if the executor and 

surviving spouse disagree on electing portability?  Who should pay for the 

cost of preparing the return, the estate or the surviving spouse?   
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D.  The Portability Election (cont’d) 

• Noncitizen Nonresidents.  The estate of a decedent who was 

neither a United States citizen nor a United States resident may 

not elect portability, unless permitted under a treaty. 

• Portability Applicability.  Portability is available only for gift and 

estate tax purposes; unused GST tax exemption may not be 

“ported.” 
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E.  Opting Out  of Portability 

• There are two ways to “opt out” of portability:   

 Form 706 now has an opt out box that may be checked 

 But you can also just “opt out” by not filing a timely and complete 

Form 706 



Copyright 2013 Ivan Taback.  All Rights Reserved. 13 

E.  Opting Out  of Portability 

• Why affirmatively opt out?  The portability election generally makes 
sense in first marriages, but in second marriages, there may be a 
number of factors to be considered: 
 Cost-Benefit Analysis. 

○ Cost of preparing the return, including appraisal costs. 

○ Troublesome to value and maintain records for assets not otherwise required to be 
reported. 

○ Insolvent estate may have a full DSUE Amount, but may have no funds with which to 
pay for return preparation. 

○ Presumably the surviving spouse (or his/her heirs) could supply funds for return 
preparation. 

○ Privacy concerns may be raised.  The surviving spouse would have access to all of 
decedent’s private asset and financial information. 

 The executors/heirs may want to prevent the surviving spouse who receives the 
decedent’s QTIP from using the decedent’s DSUE Amount to shelter the survivor’s gifts to 
her/his own heirs, thus exposing the decedent’s heirs to higher tax later on his/her gifts of 
QTIP assets. 

 The extended statute of limitations for the IRS to examine the return of the decedent.   
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E.  Opting Out of Portability (cont’d) 

 

• Potential Fiduciary Liability.   
 Query whether a trustee or executor owes a fiduciary duty to a 

surviving spouse, as beneficiary, to affirmatively make the election.  

 Circumstances for affirmatively opting out would seemingly be 

uncommon, but there may be sound reasons for so doing; fiduciaries 

and their advisors, however, should proceed very carefully before 

opting out. 
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F.  Extended Statute of Limitations  

• If an estate tax return includes a portability election to allow 

portability of the DSUE Amount to the surviving spouse, the IRS 

can review the return to determine the DSUE Amount until the 

statute of limitations runs on the estate of the surviving spouse 

(i.e., three years after the surviving spouse’s estate tax return is 

filed).   

 Therefore, the executors or trustee’s of the decedent’s estate may 

need to maintain records for a long time, especially if the surviving 

spouse is much younger than the decedent. 
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G.  Computing the DSUE Amount  

• The Temporary Regulations require that an executor include a 

computation of the deceased spousal unused exclusion amount 

(“DSUE Amount”) on the estate tax return of the decedent to 

allow portability of the decedent’s DSUE Amount.  
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G.  Computing the DSUE Amount (cont’d) 

• Revised Form 706: 

 In October 2012, the IRS posted a revised Form 706 and 

accompanying instructions for individuals dying in 2012. 

 Part 6 of the revised Form 706 provides a 7-step calculation of the 

DSUE Amount portable from the deceased spouse to the surviving 

spouse. 

 The revised Form 709 also incorporates the Section 2010(c) 

portability provisions by requiring donors to report DSUE Amount(s) 

received from deceased spouse(s), and to report whether they 

have applied any DSUE Amount(s) to gifts reported on a previous 

Form 709. 

 Additionally, the revised Form 709 requires donors to calculate the 

maximum applicable credit, including available DSUE Amount(s). 
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G.  Computing the DSUE Amount (cont’d) 

• Essential Definitions in Computing the DSUE 
Amount: 
 The term “applicable exclusion amount” refers the sum of (A) the 

“basic exclusion amount,” plus (B) in the case of a surviving 
spouse, the DSUE Amount.  

 The term “basic exclusion amount” means $5 million, adjusted for 
inflation (now $5.25 million). 

 The term “deceased spousal unused exclusion amount” (or DSUE 
Amount) means the lesser of (A) the basic exclusion amount, or 
(B) the excess of (i) the [applicable]* exclusion amount of the last 
such deceased spouse . . . over (ii) the amount with respect to 
which the tentative tax on the decedent’s estate is determined.  

○ *A technical correction in the Temporary Regulations fixed a statutory 
“glitch” in this definition.   
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G.  Computing the DSUE Amount (cont’d) 

• Effect of Surviving Spouse’s Remarriage. 

 The Temporary Regulations clarified that “last deceased spouse” means the 

most recently deceased individual who died after December 31, 2010 and was 

married to the surviving spouse at that individual’s death.  

 Portability is available with respect to the DSUE Amount of the last deceased 

spouse of a surviving spouse, even if the surviving spouse remarries, so long 

as his or her new spouse is living.   

 Therefore, a remarried surviving spouse may want to use the DSUE Amount 

ported from his or her last surviving spouse against lifetime gifts, to protect 

against losing it upon the death of his or her new spouse.  

○ Death of the new spouse will end the status of the first deceased spouse as the “last 

deceased spouse” and will wipe out any unused DSUE Amount of that spouse. 

○ Survivor of multiple deceased spouses may use, during her or his lifetime, each last 
deceased spouse’s DSUE Amount, before the death of his/her next deceased 
spouse. 

 Examples 2 and 3 below illustrate these provisions. 
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G.  Computing the DSUE Amount (cont’d) 

• The potential “black widow”.  The portability rules do not address 

the theoretical “black widow” issue, i.e., a spouse who survives 

multiple spouses may use each last deceased spouse’s DSUE 

Amount before the death of that surviving spouse’s next 

deceased spouse.  See Example 4 below. 

• Effect of Surviving Spouse’s Divorce.  The Temporary 

Regulations clarify that if the surviving spouse remarries and then 

divorces, the death of the second (divorced) spouse will not 

eliminate the DSUE Amount from the first deceased spouse, 

since the second spouse is not the last deceased spouse as 

defined in the Regulations.   
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G.  Computing the DSUE Amount (cont’d) 

• Effect of Gift Taxes Paid.  The Temporary Regulations provide that 
amounts on which gift taxes were paid by the decedent are excluded 
from adjusted taxable gifts for the purpose of calculating the decedent’s 
DSUE Amount.  See Example 5 below. 

• Qualified Domestic Trusts.  In general, if property of a decedent passes 
to a qualified domestic trust for the benefit of a noncitizen spouse, the 
decedent’s estate will calculate the DSUE Amount on a preliminary 
basis, and will recalculate it upon the death of the surviving spouse.  
Therefore, the DSUE Amount will not be available to the surviving 
spouse during his or her lifetime.  The IRS has requested further 
comments on this issue. 

• Potential Impact of Sections 2013, 2014 and 2015.  The IRS has noted 
that it is considering the issue whether the DSUE Amount is determined 
before or after the application of other available credits and has 
requested comments on the issue.  
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H.  Portability Illustrated 

• Example 1: 

1. Husband 1 (“H1”) dies in 2011.  He made taxable lifetime gifts of $3 
million and has a taxable estate of zero.  Portability is elected. DSUE 
Amount is $2 million, or $5 million basic exclusion minus $3 million 
(amount with respect to which tentative tax is determined).  Wife (W) 
then marries Husband 2 (“H2”). Following H1’s death, W’s applicable 
exclusion amount is $7 million (her $5 million basic exclusion 
amount, plus $2 million DSUE Amount ported from H1)   

2. W made no taxable gifts, and has a taxable estate of $3 million. W 
dies in 2012.  Portability is elected.  H2’s applicable exclusion 
amount is increased by $4 million (W’s $7 million applicable 
exclusion amount, minus her $3 million taxable estate)  

3. In this example, H2’s heirs will clearly benefit from the ability to “port” 
H1’s exclusion amount.  It is doubtful that this is an intended 
consequence in most family situations. 
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H.  Portability Illustrated (cont’d) 

• Example 2 (from Treas. Reg. § 20.2010-3T(b)(2)): 

 Facts 

○ H1 dies on January 15, 2011, survived by W.  Neither made any taxable 

gifts during H1’s lifetime.  H1’s executor elects portability of H1’s DSUE 

Amount. 

○ The DSUE Amount of H1 as computed on his Form 706 is $5 million 

○ On December 31, 2011, W makes lifetime taxable gifts to her children of 

$2 million.  W reports the gifts on a timely-filed gift tax return. 

○ W is deemed to use $2 million of H1’s DSUE Amount against her taxable 

gifts, in accordance with §25.2505-2T(c), and therefore W owes no gift tax 

○ W still has a remaining applicable exclusion amount of $8 million ($3 

million remaining from H1’s DSUE Amount, plus W’s own $5 million basic 

exclusion amount). 

○ W uses H1’s DSUE Amount before using any part of her own basic 

exclusion.  
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H.  Portability Illustrated (cont’d) 

○ W then remarries.  H2 dies in June 2012.  H2’s executor elects portability 

of H2’s DSUE Amount, which is properly computed as $2 million on H2’s 

Form 706.  W then dies in October 2012. 

 Application 

○ The DSUE Amount(s) to be included in determining the applicable 

exclusion amount available to W’s estate is $4 million, determined by 

adding the $2 million DSUE Amount of H2 (the last deceased spouse of 

W) and the $2 million DSUE Amount of H1 that was actually used by W 

against her 2011 taxable gifts before H2’s death. 

○ Thus, W’s applicable exclusion amount is $9 million (her own $5 million 

basic exclusion, plus $2 million from H1 actually used before H2’s death, 

which she may keep, plus another DSUE Amount of $2 million from H2, 

her last deceased spouse). 

○ But note, the $3 million balance of H1’s unused DSUE Amount was lost 

upon H2’s death. 
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H.  Portability Illustrated (cont’d) 

• Example 3 (from Treas. Reg. § 25.2515-2T(c)(2)): 

 Facts 

○ Same as above, except W does not die in October 2012. 

 Application 

○ The DSUE Amount to be included in determining the applicable exclusion 

amount available to W for lifetime gifts during the second half of 2012 

(after death of H2) is $4 million, determined by adding the $2 million DSUE 

Amount of H2, and the $2 million DSUE Amount of H1 that was previously 

used by W against her 2011 taxable gifts. 

○ Thus, W’s applicable exclusion amount for gift tax purposes during the 

balance of 2012 is $9 million.  
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H.  Portability Illustrated (cont’d) 

• Example 4 (the “Black Widow”): 

 Very (very) wealthy widow W survives H1 and receives his entire $5 
million DSUE Amount.  She then makes lifetime gifts to her children 
of $5 million, using his DSUE Amount, and preserving her own basic 
exclusion.  She then marries H2.  When H2 also dies, W now also 
gets to use his DSUE Amount.  She seemingly can make another $5 
million of lifetime gifts to her children, again preserving her own basic 
exclusion.  Windfall for W’s heirs – there’s no benefit to H2’s heirs! 

 There seems to be no limit to the number of dead husbands, or 
aggregate amounts of lifetime DSUE Amount gifts, that W might 
make during her lifetime 

 She just has to make sure she uses all of each last deceased 
spouse’s DSUE Amount before the subsequent spouse dies 
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H.  Portability Illustrated (cont’d) 

• Example 5: 

1. In 2002 H (who made no prior taxable gifts), makes a $2 million taxable gift, 
and pays gift tax on the $1 million excess over his then existing exemption.  
H dies in 2011 with a $1 million taxable estate. H’s DSUE Amount is $3 million 
(lesser of (a) his basic exclusion, or (b) the excess of his $5 million applicable 
exclusion amount over the sum of (i) his $1 million taxable estate, plus (ii) only 
$1 million of his $2 million of adjusted taxable gifts)   

2. H made a $2 million taxable gift, and had a $1 million taxable estate, and thus 
made $3 million of wealth transfers. So why is his DSUE Amount $3 million 
(i.e., $5 million minus $2 million), and not $2 million (i.e., $5 million minus $3 
million of prior wealth transfers)?  Because H’s “adjusted taxable gifts” of $2 
million were reduced, solely for purposes of the DSUE Amount computation, 
by the amount of taxable gifts on which gift taxes were paid 

3. In the absence of this special rule H would be subject to “double detriment” -- 
he would have paid gift tax on the prior transfer, but that prior transfer would 
also reduce his DSUE Amount.  This special rule properly increases the DSUE 
Amount by the amount on which gift tax previously was paid 
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I.  Prenuptial Planning and Portability 

• The portable DSUE Amount should be viewed as a valuable asset like a 

spouse’s other “separate property.” 

• For example, in a situation where the first spouse has $15 million and the 

second has $1 million, the second spouse’s DSUE Amount (if he or she 

predeceases) is a very valuable asset to the first spouse and should be 

addressed in any prenuptial agreement between the spouses.  In 

addition, since the costs of preparing an estate tax return are borne by 

the estate of the decedent, the second spouse’s estate (and heirs) may 

bear the costs for the portability election without reaping any benefits. 
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I.  Prenuptial Planning and Portability (cont’d) 

• Premarital agreements may take portability issues into account by: 

 Requiring the decedent’s fiduciary to make a portability election, or to at least 

provide documentation verifying the available DSUE Amount. 

 Compensating a spouse for a DSUE Amount (received from a prior deceased 

spouse) that would be lost if the new spouse dies with a lesser (or no) 

available DSUE Amount before the holder of the ported DSUE Amount can 

use it. 

 Containing provisions obligating a surviving spouse (or her or his fiduciary) to 

cooperate with a portability election (or exonerating him/her from doing so). 

 Addressing conflicts of interest that might arise (for example, between the 

surviving spouse and the decedent’s children from a prior marriage). 

 Apportioning among interested parties the cost of an otherwise potentially 

unnecessary estate tax return. 

 Requiring survivor to use the ported DSUE Amount to “protect” decedent’s 

QTIP for his heirs, and to apportion tax burden to her/his own assets. 
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J.  Portability Planning Considerations 

• Portability needs to be considered up front when planning, rather 

than an “after-the-fact” backstop or afterthought.  The analysis as 

to whether a portability or traditional by-pass plan will yield better 

results for a client will depend on a number of factors, including: 

 Total Federal estate taxes 

 Income taxes 

 Beneficiaries of the estate after the death of both spouses 

 Investment returns   

 Potential length of time between the death of the spouses 

 The client’s desire to have assets held in trust or not 
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J.  Portability Planning Considerations (cont’d) 

• Advantages and Disadvantages of a “Simple” Portability Plan: 

 Advantages: 

○ Simplicity (i.e., no trusts, only election on estate tax return required) 

○ All income tax reported by surviving spouse 

○ Step-up in basis at death of the surviving spouse (if the surviving spouse 
still holds the assets) 

 

 Disadvantages: 

○ The GST exemption amount cannot be ported and is wasted 

○ Appreciation above the DSUE Amount will be subject to estate tax 

○ An estate tax return is required even if no tax is payable on the first death 

○ Exposes the first decedent’s assets to creditor claims against the surviving 
spouse 

○ Ability of the surviving spouse to consume or divert assets of the first 
spouse meant for his or her other beneficiaries 
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Portability Planning Considerations (cont’d) 

• Portability vs. Traditional Planning - Factors to Consider 

 Asset Appreciation –  

○ A by-pass trust is funded on the first death and all subsequent 
appreciation is shielded from estate tax on the surviving spouse’s death. 

○ Using portability, however, if there is a substantial gap in time between the 
death of the first spouse and the time when the DSUE Amount is applied 
by the surviving spouse, the appreciation occurring during that gap may 
not be shielded.   

 Step-Up in Basis –  

○ The assets in a by-pass trust do not get a step-up in basis on the death of 
the surviving spouse.  Any appreciation in the assets between the death of 
the spouses will result in a built-in income tax liability when those assets 
are sold. 

○ Using portability, however, the assets passing to the surviving spouse 
(whether in trust or not) will get a step-up in basis on the death of the 
surviving spouse. 
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Portability Planning Considerations (cont’d) 

• Portability vs. Traditional Planning - Factors to Consider (cont’d) 

 Use of GST Exemption – 

○ A simple portability plan where assets pass outright to the surviving 
spouse will obviously waste GST exemption.  The GST exemption of the 
first to die can be preserved in a portability plan by the use of a QTIP trust 
as to which a reverse QTIP election is made. 

 Grantor Trust Planning – 

○ Traditional trusts created after the death of the first spouse are obviously 
“non-grantor” trusts for income tax purposes.  Assets grow in these trusts 
subject to the income tax. 

○ With the ability of the surviving spouse to use the decedent’s DSUE 
Amount during lifetime under the portability rules, the surviving spouse 
could use all or a portion of the decedent’s transferred exclusion amount to 
fund a trust for descendants that would be a “grantor” trust as to the 
surviving spouse and allow the surviving spouse to pay all income taxes of 
the trust. 
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Portability Planning Considerations (cont’d) 

• Portability vs. Traditional Planning - Factors to Consider (cont’d) 

 Asset Protection – 

○ A simple portability plan where assets pass outright to the surviving 

spouse will obviously subject assets to the creditors of the surviving 

spouse.  Asset protection goals can be preserved by using a portability 

plan that uses trusts rather than outright bequests. 

 State Estate Taxes – 

○ The ability of the surviving spouse to use the decedent’s DSUE Amount 

during his or her lifetime may allow you to structure a plan that avoids all 

state estate taxes.  For example, the surviving spouse could use all or a 

portion of the decedent’s transferred exclusion amount to fund a trust for 

descendants that would avoid state estate taxes. 

 Note that Connecticut has a state gift tax which may be triggered by such a 

transfer depending on the assets used to fund such trusts. 
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Portability Planning Considerations (cont’d) 

• Planning Opportunities: 

 A portability estate plan that judiciously includes a combination of QTIP trusts, 
disclaimers and descendants’ trusts (the appropriate reverse QTIP elections) 
will avoid many of the disadvantages of a Simple Portability Plan and preserve 
both the portability of the exemption and the ability to obtain a step-up in basis 
on assets on the second death.  The price, of course, is the vaunted the 
simplicity of portability. 

 As discussed below, a surviving spouse’s willingness to apply the decedent’s 
DSUE Amount to lifetime transfers to descendants (or trusts for them) will also 
present planning opportunities that may better exploit the benefits of 
portability. 

○ If the surviving spouse funds an irrevocable grantor trust using decedent’s ported 
exemption, he/she can pay income taxes earned on trust assets with “pre-estate tax 
dollars”; traditional by-pass trusts are non-grantor trusts, so income taxes paid on 
trust income diminish tax-free wealth transfer. 

○ If the surviving spouse funds new grantor trust “soon after” decedents’ death, all post-
death appreciation still avoids estate tax, just like traditional by-pass plan. 

○ In a state estate tax state, such a transfer may also avoid state estate taxes.   
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Portability Planning Considerations (cont’d) 

• Rev. Proc. 2001-38:   

 Until the IRS issues further guidance on the matter, it is unclear 

whether the IRS will respect a QTIP election that is unnecessary to 

reduce estate tax liability.   

 Planners considering a “portability” estate plan where all assets are 

transferred to a marital trust as to which a QTIP election is made 

should keep this revenue procedure in mind. 

 For portability planning purposes, alternatives might be to focus on 

QTIP elections that are outside the scope of the revenue procedure 

such as gift tax QTIP elections and testamentary QTIP trusts that are 

in excess of the decedent’s exclusion amount.   
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Portability Planning Considerations (cont’d) 

• Ultimately, portability has the potential to makes estate planning 

more complicated, not less, for the planning as each client’s 

specific circumstances are considered.  
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IRS Circular 230 Disclosure 

• Pursuant to IRS Regulations, neither the information, nor any 

advice contained in this communication (including attachments) is 

intended or written to be used, and cannot be used, for the 

purpose of (i) avoiding tax related penalties or (ii) promoting, 

marketing or recommending to another party any transaction or 

matter addressed herein. 
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